some time after the issuance of the order.  The short answer
to this is that he never asked.  With respect to the argument
that the area was flooded and that the individual who
purportedly placed the pump where it was found ventured no
further for fear of getting his feet wet is so speculative
.as to be rejected out of hand.

With regard to the argument that the pump was "installed,"
and the suggestion that it was obvious that great pains were
taken to "set up" the pump and water discharge line, the
inspector candidly conceded that the line is already attached
to the pump, that the purported "installation11 would not
involve a lot of time, and that "one would just lift it up
and step out there and set it down and step back out" (Tr. 149).
Under the circumstances, MSHA's argument on this point is
given little weight.  Photographic exhibits J-4-A and J-4-B
show the pump in question, and the person shown in the photograph
is lifting the pump by the handles.  One photograph shows
the pump being held by one hand, and the second shows it
being held by two hands.

Helen Mining's defense is that shift foreman Bondra
heaved the pump out for about three feet, or arm's length,
at the end of his shift, and that he did so to make it easier
for the oncoming shift to use the pump to dispel water.
Since no one observed anyone go under unsupported roof, I
find Mr. Bondra's testimony as to how the pump came to rest
where it did to be credible and believable.  Mr. Bondra's
testimony is supported by Safety Manager Skvarch who confirmed
that Mr. Bondra demonstrated to him how he placed the pump
inby the permanent roof supports.  Further, the inspector,
when called in rebuttal, conceded that Mr. Bondra's story
was credible and that "it could have happened that way."
The inspector also candidly admitted that had Mr. Bondra
demonstrated, to him how he heaved the pump beyond the roof
supports, he would not have issued the violation (Tr. 312).

On the basis of all of the credible testimony in this
case, I conclude and find that MSHA has failed to prove a
violation.  The lesson to be learned from this incident is
that the failure to ask questions, or to fully develop a case
when it is fresh on everyone's mind, will ultimately lead to
vacation of orders and citations for failure to prove the
charges by a preponderance of any credible evidence.
Accordingly, the order in question IS VACATED, and the contest
IS .GRANTED.
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